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WILSON MESA, CO
 
Qg:.,g:..Q,...,Q£ CONSERY~:rION ... EASEMENJ:
 

THIS DEED OF CONSERVATION EASEMENT ("Easement"), made as of this 19th day of December, 
1996, by Billorado Properties, a Colorado General Partnership, whose address is P.O. Box 2220, 
Telluride, Colorado 81435 (the "Grantor"), and the ROCKY MOUNTAIN ELK FOUNDATION, INC., a 
Montana non-profit corporation whose address is 2291 West Broadway, P.O. 8249, Missoula, Montane 
59807-8249 (the "RMEF"); 

WIT N E SSE T H 

WHEREAS, the Grantor is the owner of all the real property in San Miguel County, Colorado, 
described in Exhibit A (the "Property"), and approximately located on the map attached as 
l::xhibit B; and 

WHEREAS, the Property has significant relatively natural habitat for native wildlife and 
ecological, scenic, aesthetic and open space values as recognized in the Colorado Open Space' . 
Land and Voluntary Conservation Easement Act, Colorado Revised Statute (CRS) 38-30.5-101, et 
seq.; and the Grantor intends to convey this Easement under CRS 38-30.5-101, et seq., and other 
applicable provisions of Colorado statutory and common law; and . 

WHEREAS, the Property constitutes a valuable element of the natural habitat of the Wilson 
Mesa and the San Miguel River Valley and its ecological, scenic, aesthetic and open space 
values, inclUding flora, fauna, and soils; and the Property provides significant winter range 
for elk, and also provides habitat for deer, bear, mountain lion, and other regional Colorado 
wildlife, and the maintenance of such natural habitat helps support wildlife 'populations in the 
San Miguel River Valley. All of these natural habitat, ecological, scenic, wildlife, aesthetic 
water resource, and open space values (the "Conservation· Values") are of great importance to th 
Grantor and to the people of the State of Colorado, and are worthy of conservation; and 

WHEREAS, the Grantor desires and intends that the Conservation Values of the Property be 
r~~served and maintained by the continuation, initiation, or introduction of activities on the 

?erty that will not materially interfere with or materially disrup~ the Conse~vation Yalues , 
including such general uses as ranching, hunting, fishing, hiking and camping, cros~-country 
skiing, equestrian use, limited residential development, and other uses permitted by this . . 
Easement (the "Primary Uses"); . 

WHEREAS, tpe Grantor, as the owner in fee of the Property, owns the rights to identify, t 
conserve and protect in perpetuity, and to enhance by restoration the Conservation Values of th 
Property; and 

WHEREAS, the Grantor desires and intends to.. transfer certain of such rights to the ,RME'F, 
provided that the Grantor'.s right to use the Property for the Primary Uses is also protected an 
conserved in the manner more particularly set forth in this Easement; and 

WHEREAS, the State of Colorado has recognized the importance of private efforts toward th 
conservation of natural resources in the state by the enactment of CRS 38~30.5-101, et seq.; an 

WHEREAS, the RMEF is organized to conserve and protect natural areas and significant 
wildlife habitat land for ecological, scientific, charitable, and educational purposes; and the 
RMEF is a qualified private organization under the terms of CRS 38-30.5-101, et seq.; and the 
RMEF is a qualified organization under section SOl (e) (3) of the "Internal Revenue Code of 1954" 
as amended, to receive and hold conservation easements and has been in .existence for more than 
two years prior to the date hereof; and . . . 

WHEREAS, the parties wish that any interpretation of this Easement shall be construed so 
as to further the conservation, protection, and enhancement of the Conservation Values of the 
Property; and 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and pursuant t 
eRS 38-30.5-101, et seq., . and other applicable provisions of Colorado statutory and common la~ 
the Grantor hereby conveys and warrants to the RMEF this perpetual.Easement over the Property. 
J':\": scope of this Easement is set forth in this deed. This conveyance is a donation from the 
(:. .rrt o r to the RMEF. 
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SECTION I - RIGHTS OF RMEF 

The rights conveyed by Grantor to RMEF to perpetually conserve, the Conservation Values of 
the Property in this Easement include the following: 

~. Identification and Protection, RMEF has the right to, identify, Conserve and 
protect in perpetuity, and enhance the Conservation Values on the Property, in the manner set 
forth in this Easement to the extent such rights are granted by this easement, sUbject, however, 
to the Grantor's reserved rights in this Easement. . 

B. Access, RMEF has the right to enter upon the Property to inspect, monitor, and 
enforce compliance with this Easement at reasonable times, RMEF also has the right to undertake 
observations or ecological studies of natural resources protected by this Easement in a manner 
that will not unreasonably interfere with the use of the Property by the Grantor. The number of 
people involved in such studies, the frequency thereof, the method and mode of access to the 
Property and other aspects of such studies shall be subject to the prior approval of Grantor, 
which approval shall not'be unreasonably withheld. RMEF shall promptly restore any areas of the 
Property and its vegetation damaged or disturbed in the conduct of such studies. RMEF shall 
provide to Grantor, fee of charge, copies of all results and,reports which derive from such 
studies. 

The general public is not granted access to the Property under this Easement. The RMEF 
shall have the right of immediate entry upon the Property if, in the RMEF's reasonable and sole 
judgment, such entry is necessary to prevent immediate damage to or the immediate destruction of 
the Conservation Values of this Easement. 

C. Conservation"Injunction, and Restoration. RMEF has the right to unde r take any 
appropriate legal proceedings to prevent any activity on, or use of, the Property which is 
inconsistent with this Easement, including but not limited to, obtaining an injunction in a 
court of competent jurisdiction. RMEF also has the right ·to enforce the reasonable ':restoration 
of such' areas or features of the Property as may, be damaged or impaired by any activities, or 
r ;,lure to take action to prevent such activities, which are inconsistent with this Easement. 

,F shall be entitled_to re~over its reasonabl~ attorneys fees in enforcing its rights under 
this Easement. 

D. Signs. RMEF has the right to place'signs on the Property which identify the land as 
being protected by this Easement. The number, size, design and location of the signs are 
subject to Gran~or's approval and shall comply.with all applicable governmental regulations. 
Grantor may disapprove of or after approval may require the removal of any sign that may 
diminish the rights of Grantor to p~ace signs on the Property in accordance with applicable 
regulations of San Miguel County,~r the State of Colorado. 

SECTION II- GENERAL EFFECT OF EASEMENT 

A. Perpetual Restrictions. This Easement shall run with and encumber the title to the 
Property in perpetuity, and shall bind the Grantor and all future owners and tenants of the 
Property. 

B. Permitted Uses in General. This Easement shall confine the use of the Property to 
activities such as the Primary Uses, and other uses which are not prohibited by the terms of 
this Easement and which are consistent with the purposes and ter.ms, of this Easement. Any 
activity on or use of the Property inconsistent with the purposes or terms of this, Easement and 
which materially interferes with or, is materially detrimental to the Conservation Values 
expressed in this Easeme~t, is expressly prohibited. 

C. Dedication of Property. Pursuant to the terms of CRS 38-30.5-101, et seq., the 
Property conserved by this Easement, SUbject to the terms and conditions of this Easement, is 
declared to be open space and natural land, and may not be converted or directed t,o any uses 
other than those'provided in this Easement. 

2 
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5 EC:'l:'.IQ~_l.U PERM ITT ED USE:? mAN[)~~c:I,ffES 

{(;~f~ "The following" uses an~ practices, whil"e not an exhaustive recital of permitted uses and 
pract~ces, are con~~stent w~th this Easement, and these uses and practices may not be precluded 
or prevented by th~~ Eas~ment e~cept when t~is Easement requires prior approval of an activity 
hy the RMEF as prov~ded ~n Sect~on IV of th~s Easement or poses a serious threat to the 
Conservation Values protected by this Easement. 

A .E\~::;.~de,ntialarlc:l~<:>c:Iginq Facim.!~es. The Grantor may construct, improve, alter, 
maintain, and repair or replace any buildings permitted by San Miguel County regul~tions, 
provided such structures are located within a building area limited to five (5) acres ("Building 
Area"). Non-native plants may be planted on the Residential Lot Site and game-proof fencing can 
b~ constructed on the Residential Lot Site. A separate building area ("Accessory Building 
Area") may be established for uses such as a barn, stable, or other outbuildings. The size, 
loc~tion and permitted uses for such Accessory Building Area shall be subject to the prior 
approval of RMEF and such approval shall not be unreasonably withheld; provided, however, such 
approval shall take into consideration the purposes of this Easement and the approval shall not 
be granted if the Conservation Values are jeopardized by permitting such Accessory Building 
Area. Any such approval may be made with conditions. Other than the foregoing, no other 
buildings are permitted on the Property. ' 

Subdivision or Parcel.ing The Grantor may subdivide or parcel "~he Property into as 
many six parcels 

C. Ranching Facilities. The Grantor may maintain, replace, and repair, for ranching 
and recreational purposes, the fences, roads, corrals, barns' and sheds, ponds and irrigation 
facilities, and other improvements on the Property as of the date of this Easement, as 
~dentified in the baseline inventory referred to in Section XI. The Grantor may also rearrange 
and replace corrals, ponds and irrigation facilities in order to effect better livestock 
management and control. If any or all of such facilities are removed" or destroyed, the Grantor 
may replace them with similar structures of the same approximate size in the same general 
,1<cat Lcns ." 

The Grantor may construct and repair fences along the border of the Property, around the 
p~rimeter of subdivided lots and fences necessary for driveway or entry monuments. Drift fences 
may be constructed as necessary to control drifting snow. Except as specifically permitted by 
this Easement, fencing modifications other than repair 'and replacement and any fencing 
con~tructed after the date hereof for livestock management, must be approved by the RMEF, and 
such approval will not be unreasonably withheld. 

Notwithstanding any provision of this Easement to the contrary, no big game-proof fences 
will be constructed on the Property, -except to protect harvested crops, and specific treed or 
vegetated areas, which, are intended to be areas where new plant materials need to be protected 
from wildlife. In the event the parties cannot agree on specifications for game proof fences, 
the Colorado Division of Wildlife shall be consulted and their specificat'ions shall control. 

D. Ranching Activities. The Grantor may use the Property for common or typical 
ranching and farming activities, including grazing, feeding, breeding, raising, and managing 
livestock (as defined in C.R.S. 35-1-102 in effect on the date of this agreement), and building 
and maintaining ponds and irrigation facilities., 

,E. Livestock. Livestock grazing use shall not exceed a degree of use described as 
moderate by the United States Department of Agriculture - Natural Resource Conservation Service 
as identified on Exhibit C, attached hereto, and does not degrade or deteriorate the wildlife, 
riparian, and aquatic resources. 

F. Hunting and Fishing. It is permitted on the Property to hunt, trap, and fish for 
a~imals, birds, and fish in a manner consistent with state and federal laws and regulations, at 
levels of intensity which ,are not detrimental to the elk, wildlife, and fishery populations. 
The, parties agree and acknowledge that controlled hunting may be, desirable to balance elk and 
wildlife numbers with the condition of range and habitat; provided, however, nothing in this 
Easement shall be deemed to require hunting or other methods of game harvesting. 

3 
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,'~"'~.'. The Grantor will not, through a hunting program, unreasonably interfere with the 
~1;;1tenance of a base population elk Derd well-balanced in age and sex ratios and .providing for 
~'~hysically mature bull elk segment ("mature" defined as peak phenotypic expression). In the 
event the parties cannot agree on the elements of a well balanced wildlife ratio, the Colorado 
Division of wildlife shall be consulted and their determination shall control. 

G. Water Resources. The Grantor may develop and maintain water resources on the 
Property for the grazing, ranching, wildlife, waterfowl, domestic, fisheries, and recreational 
pursuits conducted thereon pursuant to the terms of this Easement, including, but not limited to 
stream bank stabilization, watering facilities and ponds, construction of wells and pipelines, 
and to improve the quality and quantity of water available for the purposes described above and 
in a manner consistent with state and federal laws and regulations. 

H. Restoration and Enhancement of Aquatic and Terrestrial Habitat. The Grantor may 
carry out activities that will restore and enhance the aquatic, terrestrial, and wetland habitat 
for fish, waterfowl and wildlife use and production in a manner consistent with state .and 
federal laws and regulations. 

I. Aqrichemicals. The Grantor may use agrichemicals, including· but not limited to 
fertilizers, biocides, herbicides, insecticides and rodenticides, but only in accordance with 
all applicable laws, and in those amounts and with that frequency of application constituting 
the minimum necessary to accomplish reasonable ranching, grazing, and residential objectives. 
The use of such agents shall in all cases be conducted in such a·manner as to minimize any 
adverse effect upon the natural values of the Property and to avoid any impairment of the 
natural eco~ystems and their processes. 

J. Predators. The Grantor may control predatory and problem animals by the appropriate 
use of legal control technique. Wherever possible, all measures used for such control sha~l be 
limited in their application to specific animals which have caused damage to livestock or other 
property; provided, however, that if it is not possible to identify a specific predatory or . 
problem animal or when historic data indicates that a sufficient threat exists, the Grantor may 
1- . appropriate preventive control techniques; and provided further, that the aforementioned 

~rictions applicable to the identification .and con~rol_of problem animal~ shal~ not apply to 
rodents. ' 

K. Tree Cutting_ The Grantor may cut trees for posts and poles for use oh the Property 
and cut and gather dead, dying and down trees and as necessary to comply with any. 
recommendations of the State Forest Service or San Miguel County with respect to \;Iildfire 
prevention, without obtaining the prior approval of RMEF. ­

The Grantor may also cut and remove trees to abate disease or. infestation, to perpetuate a 
healthy forest, or to provide or enhance a diversity of habitat for ilk and other wi~dlife. All 
such cutting for these purposes will be under the auspices of a Forest Management Plan prepared 
by a qualified forester or natural resources professional and with the approval of the RMEF as 
provided in Section IV prior to beginning the prescribed activity. 

Maintenance of a healthy forest and tree cover is integral to the wildlife and wildlife 
habitat, the water quality, and the scenic and aesthetic provisions of this Easement. As such, 
all permitted uses and practices affecting the forest and tree cover will, except as otherwise 
provided herein and in those areas located outside of the Building Area, be conducted in a 
manner reasonably intended ~o maintain healthy forest conditions over time and to sustain and 
perpetuate the mix of naturally occurring species in representative ages· and group sizes, while 
also taking into consideration other factors concerning the reas~nable use of the land and the 
degree of harm to the local environment involved in any disturbance of. natural conditions on the 
Property. 

L. Rock, Sand and Gravel. The Grantor may use rock, sand and gravel from the Property 
for road building and repair and construction work on the Property, and for reasonable, non­
~ommercial use on the roads accessing the Property provided it will not interfere with the 
integrity of wildlife habitat, water .quality and the Conservat~on Values of this Easement. The 
area to be disturbed for such uses will not exceed five (5) acres in size ..All extractive 
activities allowed hereby shall be only be permitted to the extent of their compliance with 
-.licable regulations of the Internal Revenue Service ("IRS") so as to avoid any conflict with 
~. ~ Conservation Values and the purposes of this Easement. In th~ event of any conflict between 
such uses and the IRS regulations, the IRS regulations shall control and the conflicting uses 
shall immediately cease and the land disturbed shall be promptly restored. 

4 
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M. I(es idual. Rights Except as expressly limited b: this Easement the Grantor may 
r c i s e and enjoy al" '. s as owner of the Property. 

If any provision of this Easement requires the Grantor to obtain the prior approval of the 
RMEF before performing any act or undertaking any enterprise, then the Grantor shall not perform 
that act or undertake that enterprise until it has satisfied the notice and approval provisions 
of this section. Nothing in this Section shall prohibit or limit in any manner the ability of 
the RMEF to obtain writs or injunctive relief relating to any violation of this Easement. 

A. Grantor's Written Notice. Prior to the commencement of any activity, use, or 
entp.rprise which requires the RMEF's approval, the Grantor will notify the RMEF in writing of 
the activity, use or enterprise which the Grantor intends to undertake. This notice must inform 
che RMEF of all aspects of such proposed activity, use or enterprise. 

Any notice provided or permitted to be given under this Easement must be in writing and 
may be given and shall be deemed to have been given (i) by depositing the same in the United 
States mail, addressed to the party notified, postage prepaid and registered or certified with 
return receipt requested; (ii) by delivering the $ame in person to such party; or (iii) by 
depositing the same into the custody of a nationally recognized overnight delivery service such 
as, but not limited to Federal Express Corporation, addressed to the party to be notified; or 
(iv) by facsimile.' For purposes of notice, the addresses of the parties shall be as set forth 
below. From time to time either party may designate another address for all purposes of this 
Easement by giving the other party no less than ten (10) days' advance notice of such change of 
address in accordance with the provisions nereof. . 

As to	 Grantor: 
Billorado Properties, 
a Colorado general partnership 

P.O. Box 2220
 
Telluride, Co. 81435 _
 

Facsimile: 970-728..;5422 ',
 
For	 Overnight: 125 W: Pacific Suite B2
 

Telluride; Co. 81435
 

With ,copy to Grantor'~ Attorney: 
Herbert S. Klein
 

201 N. Mill St. 4203
 
Aspen, .Colorado 81611
 

Facsimile: 970-92~-3977 

As to	 RMEF:
 
The RMEF
 
P.O. Box 8249
 
Missoula, Montana 59807-8249
 
Attention: Land Department
 

For Overnight:2291 West Broadway
 
Missoula, Montana 59802
 
Facsimile: 406-523-4550
 

With copy.to RMEF attorney attention legal department at same address as above 

Personal delivery shall be deemed to have occurred when any notice is delivered to the 
offices of the party for whom the delivery is intended, and may be evidenced by an affidavit of 
delivery, or to such address as the parties may from time to time designate in writing with 
notice as provided herein. 

B. RMEF' s Response. The RMEf shall have either ten (10) days or twenty (20') days from 
the date that such notice is given, as provided in paragraph B.2, below, to review the proposed 

ivity, use, or enterprise, and to notify the Grantor of any objections that it may have to 
L' . activity, use, or enterprise. The objections, if any, shall be based upon the RMEF's 
reasonable and explained opinion that the proposed activity, use or enterprise is not permitted 
by or inconsistent with the purpose and/or provisions of this Easement. If, in the RMEF's 
judgment, the proposal set forth by the Grantor can be modified to conform with the purposes and 
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!?~Qvisions of ,this Easement, then the response shall inform the Grant.or of t.he manner in which 
;~':;:2,;, proposed activity, use or ent~rpri$~ can b~ modified to be consistent with this easement. 
e-,,'cept as provided in Paragraph c: of ttlJ.$ Sectl.on, the Grantor can COMence or COnduct the 
proposed activity, use, or enterprise only if it receives the RMEf's express written aporovaL 
and only in the manner explicitly proposed by the Gnntor and approved by the RMEF. The RMEF 
will notify Grantor of such response as provided abOVE! for notices to the Grantor. 

B. 2. From time to time, RMEF shall identify its lands department person responsible 
for this Easement ("Land Person") and all notices shall be directed to such person's attention 
at the address and in the manner provided for above, If the Land Person is away from the place 
of business of the RMEF for four or more days when the notice is received, then RMEF Shall have 
twenty (20) days to provide any approval or denial of a request for approval; otherwise, the 
time period for such response shall be ten (10) days. Grantor may rely on any information 
obtained by placing a telephone call to the office of the Land Person at the time the request 
for approval is sought to be made in order to determine whether or not the Land Person is 
available and thus determine the applicable time period for such response. The Grantor. shall 
prvvide a written confirmation to the office of the Land Person as to the information obtained 
by Grantor as a result of such telephone call. 

!n the event: it is R."'iEF' , $ opinion that the proposed activity, use or enterprise is 
objectionable, bas~d on the foregoing criteria, then. and in that event, RMEf shall make a good 
faith effort to advise Grantor how the proposal set forth by Grantor can be modified to conform 

with the purposes of the provisions of this Easement. Response from the RMEF ·shall then inform 
Granto~ of the manner in which the proposed activity, use or enterprise can be modified to be 
consistent with this Easement. 

C. N1Ef'1S railur(!\ t es ond. If the RMEE" hils to post it.s response to a propgsal 
sent to it by the Grantor wit n the ten UOJ or twenty (20) day period, as det«u:::nined pursuant 
to paragraph B.2 above, after the: proposal is given, then the propos~d activity, use or 
, ~erpri5fS shall autometically be deemed consistent with the terms of this Easement, aod the 

. e- will ha·".. no further right to object to the activity, use or enterpdse described in the 
proposal. ~ 

D. Force Majeure. The Grantor' will not be obligated to send any no~ice to.the RMEF, 
and the RMEF will not be entitled to bring any action against the Grantor, with respect tp any 
prudent activity undertaken by the Grantor in a good faith effort to prevent, abate, or mitigate 
injury ~o the Property from fire, flood, storm, earth movement, acts of war, and similar causes 
beyond the control of the Grantor. Grantor will promptly inform the RMEF of injury to the 
Property causedpy .such events. 

§ECTION~PRPHIBITEDaSES ANq ~.RA.CTICE:§ 

Except for uses which are expressly permitted hereby, inclUding thOSe USeS set tort-hin 
Section III, any activity on or use of the Property specifically prohibited hereby or 
inconslstentwith the purposes of this Conservation Easement or materially detrimental to tt:e 
Conserva.tion Values is exprEl$sly prOhibited. The Grantor states and agrees that th~ follow",og 
uses and practices, thou9h not an eXhaustive recital of inconsistent uses and practll::es, are 
deemed t.o be inconsistent with the purposes of t.his Easement, and shall Of!! prohibited; 

A. Commercial Facilities and Activities. The Grantor will not establish or conduct any 
commercial or industrial facilities or activities (other than those necessary in the operation 
or uses of the property expressly permitted by this Easement) including, but not limited to, any 
restaurant, night club, campground, trailer park, motel, hotel, commercial swimming pool, 
snowmobiling, gas station, retail outlet or facility for the manufacture or distribution of any 
product. Nothing in this paragraph shall prohibit commercial recreational, equestrian, 
ranching, farming or agricultural uses. 

B. $ubdi on. The Grantor will not divide, subdivide, parcel, Or take any :action 
(inclUding entering nt.o any lease or other agreement.) which creates an actual 0:: de facco 
subdivision 0: the Property, except as permitted by Paragraph a, Section III. 

C. Con truction. The Grantor will not construct any structures or facilities except as 
otherwise prov d in para9raphs A, C and G of Section III. 
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_. D. Roads. The Granto~ wi~l not construct any new roads.e~c~pt in connection with
 
:~~~~st management, stock and wlldllfe water development, and actlvltles specifically provided
 
fit in Section III,' such as roads to access buildings, newly subdivided lots and utility
 
installations. Any road constructed for temporary use will be reclaimed and restored to its
 
original condition, by regrading and planting of native seed mix, within six (6) months after
 
discontinued use, subject to seasonal growing conditions and limitations.
 

E. Alteration of Watercourses and TopographY. The Grantor will not change, disturb,
 
alter, excavate, or impair any watercourse or wetland or the topography of the surface of the
 
ground on the Property, except as expressly permitted by this Easement.
 

F. Timber Harvesting. The Grantor does not have the right to harvest timber on the
 
~roperty except as specifically allowed in Section III, paragraph K.
 

G. Mineral Ac ties. Except as permitted by Section III.L., the Grantor cannot 
explore for or extract 0 , gas, and other minerals, rock. <jraveL or sand found in, on or under 
the Property {or lea.se, sell or otherwise dispose of the ri<jhts to such materials} unless it 
obtains the prior consent of the RoMer pursuant to Section IV of this Easement.. The RMEE" ....ill 
only consent to such activities on the following conditions: 

(1) No water shall be utiHz.ed in connection with such' activities which would cause 
interference with the .surface water, wells, streams, or other sources of water used by 
wildlife. livestOCk, or for: residential purposes on the Property. 

(ii) Whenever possible, access to exploration and/or extraction sites shall be by 
exlstin<;1roacs. My new roads shall be constructed in a 900d and work like manner. with 
proper draina<Je, including culverts where necessary, so t.hat: as lit.t.le erosion as possible 
shall result. No roads shall be constructed without the prior'written approval of the 
RMEf as to the location, route. and type of construction to be used, 

(iii) Any surface disturbance shall be restored upon theeompletion of exploration 
or ~xtraction activities to a condition similar or equivalent to its still-te prior to the 
disturbance, by restorin<;1 soils and ri:!.plltntln(j s\Jitabl!,! domest.lc veget:ation. 

, . 
(i v ) Any waste water r esu l t Lnq from such activities whi'ch is of materially poorer 

quality than exlsting water supplies shall. be treated so that its quality is substantially 
equivalent to existing. water supplies. Any saltwater produced from drilling operations 
must be disposed of off the Property. 

(v) There shall be no exploration fo~ or extraction of oil, gas. other minerals, 
rock, gravel, or sand by any surface mining method. within the meaning of Section 170 (h) 
(5) (B) of the Internal Revenue-Code and-the regulationslPromulgated thereunder, nor shall 
there be any exploration or extraction by any subsurface mining method if such activity 
would, in the sole judgement of RMEF. result in the destruction of the Conservation Values 
of the Property. 

(vi) All such explorat.ion and/or extraction activitieS shall be in compliance with 
applicable state and federal laws pert.aining to rec.l..amatiQn of the Property. 

(vii) All such exploration and/or extraction activities that can be .1.nitiated and 
completed in an 6stimaeed time period of less than one (1) year, will be undertaken during 
that time period which will have the least impact on wildlife, first and foremost. and 
wildlife habit.at and wat.e;: re$ource~ .thereafter. 

H. G or Game farm Animals. The Grantor will not construct, conduct, or 
ope::;ate a. ga.me arm, or raise or ho d game ....u:rn animals, on the Property. For the purposes ¢: 
this Ea.sement, "Game fam animals" shall be defined as native Colorado bi<;; game animals and 
Colorado non-native mammals capable of. breeding with native Colorado big game a.nimals. 

!. COlr411Elrcial reed Lot. The Grantor will not establish or maintain an y commercial 
feed lot. For the purposes of this t:a.sement, a COll\l'llE!tcial feed lot. shall be defint'lcl as a 
perm.a.nently constructed confined area or facility within which tne; land is not <Jxaztad or cr<>pped 

ually, tor: purposes of engagi.:ng in the business of the recept.ion and feeding of livestock for 
.<:1. 
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J. .Off-Road Vehi~les. The G~an~o~ ~il~ ~ot use ve~icles off of existirig road~ an
 
travelways 1n a manner whlCh may result 1n slgnlflcant erOSlon or compaction of the soil,
 
on the natural appearance of the Property, material interference with vegetation; or
 
interference wirh the natural habitats of those animal species occurring on the Property,
 
this does nor prohibit the recreational use of ATVs. The parties recognize, however, that
 
use of off-road vehicles may be necessary in ranch management and retrieval of harvested b.
 
game animals, and such limited use is therefore expressly permitted, provided that all
 
reasonable efforts are made to minimize any adverse impact of the use, consistent with the
 
and intent of this Easement.
 

Harassment of elk or other wildlife by pec 

L. Dumping. Trash, debris, ashes, sawdust, and other non-compostable refuse may r 
dumped or otherwise disposed of on the Property, except that generated by the Primary Uses, 
then only within the Building Envelope or within an area on the Property designated as a cc 
dump area for the owners of lots within the Property, and normal ranching operations, and ~ 

permitted by applicable state and federal laws. The location of a common dump area shall be 
subject to the prior approval of RMEF which approval. shall not be unreasonably withheld. 

M. Utilities. Except for on grade vaults, pedestals and similar facilities, all 
utility structures and systems installed after the date hereof, must be buried, unless pric 
approval is obtained ·from RMEF. 

0. Non-native Species. Except as permitted by Section III.A., the Grantor will no 
introduce any non-native plant or animal species. 

P. Raptor Nests. The Grantor will not cut or disturb any trees or other vegetatio 
within 300 ~eet of any active raptor nest during the nesting season, or remove any crown tr 
or over ~tory vegetation within 300 feet of any active raptor nest at any time. However, 
diseased t=ees may be cut down and removed during the non-nesting season to abate infestati 
or if ~ecessary to comply with wildfire protection regulations. 

Q. Aircraft Facilfties. The Grantor will not construct or erect any aircraft 
facilities or aircraft landing facilities on the Property if the sarna will be detrimental t 
known elk herd which has a calving area in the immediate vicinity of the location of such 
facilities and in such case, said facilities may be built but may not be operated during th 
time of year when calving takes place. Grantor shall obtain the consent of RMEF, which sha 
take into consideration the provisions of this paragraph' in determining whether or not to 
provide such consent, and such consent shall not. be unreas?nably withheld. 

R. 3illboards. The ~rantor will not cbnstruct, maintain, or erect any commercial: 
or billboards on the Property. Small ,signage may, however, be displayed td state the name ( 
the owner and Property, that the area is protected by this Easement, the prohibition of any 
unauthorized entry or use, or the advertisement for the sale of the Property. 

SECTION VI - BREACH, RESTORATION, AND ~EMEDIES 

A. Breach and Restoration. If a violation of any prohibition contained in Section V 
this Easement, .or damage to the Conservation Values associated with the Property, whether b~ 
Grantor or by a third party, comes to the attention of the RMEF, the RMEF may notify Grantol 
writing of such violation. Upon receipt of such notice by the RMEF, the Grantor agrees to 
immediately cease and desist from any actions which may in any manner violate the terms or 
intent of this Easement and/or the prohibitions contained in Section V. 

The Grantor shall have thirty (30) days after receipt of such notice to undertake acti 
including initiation of restoration of·the Property, that are reasonably calculated to swift 
correct the conditions caused by such violation. If the Grantor fails to take such correcti 
action, the RMEF may at its discretion undertake such actions, including approp~iate legal 
proceedings, as are reasonably necessary to effect such corrections, and the cost of such 
corrections, including the RMEF's expenses, court costs, and legal fees, shall be paid by tr 
Grantor, provided that the Grantor, through either action or inaction, is determined to be 
responsible for the violation. In the event Grantor is determined to not be in violation c 
this Easement, then the Grantor's legal fees shall be paid by RMEF. Provided, however, and 
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o.9twithstanding any provision of this Easement to the contrary, .the Grantor expressly agrees 
~5~t if any activities are taking place on the Property which v~olate the terms or intent of 
C\]is Easement and/or the rest~i~tion7 conta~ned in'S7ction V, that the RMEF is entitled, at any 
t~me, to seek and obta~n any ~nJunct~ve rel~ef or wr~ts from a court of competent jurisdiction 
so as to conserve and protect the Property until there is final resolution of any dispute. 

B, Injunctive and Other Relief, The Grantor and the RMEF further intend that should the 
Grantor undertake or cause to be undertaken any activity which requires the approval of the RMEF 
without obtaining the prior consent of the RMEF in the manner required by Section IV of this 
Easement, or undertake or cause to be undertaken any activity in violation of the terms of this 
Easement, then the RMEF, at the ~~EF's sole election, shall have the right to obtain injunctive 
relief or writs from courts of competent jurisdiction to stop any unauthorized activities, or 
force the restoration of that portion of the Property affected by such activity to a condition 
similar or equivalent to the condition that existed prior to the undertaking of such 
unauthorized activity, by restoring soils, replanting suitable domestic vegetation, or taking 
such other action as the RMEF deems necessary to achieve restoration. In s~ch case, the costs 
of such restoration and the RMEF's costs of suit, including attorney's fees, shall be borne by 
Grantor or those of its successors or assigns against whom a jUdgment is entered, or in the 
event that the RMEF secures redress without a completed judicial proceeding, by Grantor or those 
of its successors or assigns who are otherwise determined to be responsible for the unauthorized 
activity. In the event a judgment is entered against RMEF in an effort to seek injunctive 
relief or restoration and Grantor is held not to be in violation of this Easement, then RMEF 
shall pay Grantor's costs of suit, including 'attorney's fees. Nothing contained in this 
Easement shall be construed to preclude the Grantor from exhausting its legal remedies in 
determining whether the proposed activity to which the RMEF has objected is inconsistent with 
this Easement. The parties hereto covenant and agree that the obligation to restore the 
Property to its prior condition, as provided in this Section VI, may be enforced only against 
that party or parties who shall have caused such damage, including, but not limited to the 
Grantor and the heirs, personal representatives, successors, or a~signs of the Grantor. 

C. Actual or Threatened Non-Compliance. Grantor acknowledges that actual or threatened 
~nts	 of non-compliance under this Easement constitutes immediate and irreparable harm. RMEF' 
entitled to invoke the equitable jurisdiction of any court to enfo:ce this, Easement. 

D. Cumulative Remedies. The remedies of RMEF set forth in this Easement are cumulative 
Any, or all, of the remedies may be invoked by the RMEF if there is an actual or threatened 

violation of this Easement. 

E. Delay in Enforcement. A delay in enforcement shall not be.construed as a waiver 6f 
the RMEF's right to eventually enforce the terms of this Easement. 

The RMEF and the Grantor may agree, by mutual consent, to prepare a management plan (or 
modification of a prior management plan) for the Property. This plan shall be a guideline, 
consistent with the terms of this Easement. It will propose ways to manage the land to restore 
and enhance the terrestrial, aquatic, and wetlands for wildlife and fish use and production. 
The parties intend that the management plan, and future modifications, will be a mutual and 
cooperative planning effort, and will assist by mutual consent in implementing the goals and 
provisions of this Easement. The management plan is not intended to be a binding legal 
document, but a facilitating management strategy. The Grantor will meet at least every two 
years with the area Colorado Division of Wildlife biologist to review big game animal use'and 
management opportunities on the Property. 

SECTION VIII - COSTS AND TAXES 

Grantor retains all responsibilities and shall bear all costs and liabilities of any kind 
related to the ownership, operation, upkeep and maintenance of the Property, including 
responsibility for the control of noxious weeds in accordance with Colorado law. Grantor shall 
pay any and all lawful taxes, assessments, fees, and charges l~vied by competent authority on 
the Property. 
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SECTION IX - INDEMNITY 

The Grantor agrees to bear all costs of operation, upkeep and maintenance of the Property 
and agrees to indemnify the RMEf against all claims and obligations arising from such operation 
upkeep, and maintenance activities. Grantor also agrees to defend and indemnify RHEF against 
obligations arising from past, present or future dumping of hazardous materials on the Property 
and any obligations associated with their cleanup or containment of their impacts. 

The R!1Ef may -not transfer or assign its interest in the Property created by this Easement 
except to a "qualified organization" (within the meaning of Section 170(h) (3) of the Internal 
Revenue Code) which is organized or operated primarily or substantially for one or more of the 
conservation purposes specified in Section 170(h) (4) (a) of said Code. Any such "qualified 
organization" shall agree to enforce the conservation purposes protected by this Easement. The 
RMEf agrees that it ~ill make a reasonable effort in the event of any assignment to choose an 
assignee which is a qualified organization other thana governmental unit referred to in Section 
170(c) (1) of the Code, which has conservation of natural resources as a substantial 
organizational purpose; and provided further, that the RMEF represents to the Grantor that its 
present intention is to assign its interest in this Easement only in connection with a 
dissolution of the RMEF. The RMEF will receive the consent of the Grantor before making any 
assignment of this Easement, and such consent will not be unreasonably withheld by Grantor. 

SECTION XI - BASELINE DATA 
~-...-.....;.~ 

The parties acknowledge that an inventory of baseline data relating to the Property has 
been completed by competent professionals familiar with the Property, and furnished by the 
Grantor to the RMEF_ Copies of this inventory· of baseline data are on file in the RMEF's 
offices in Missoula, Montana. The parties acknowledge that this collection of baseline data 
cont"ains an accurate representation of the condition of the Property" subject to this Easement 
and natural resources associated with the Property as of the date of the execution of the 
r" ement in accordance with Treasury Regulntion §1.170A-14Ig) IS) II). 

Notwithstanding the foregoing, in th~ event of a controversy arising with respect "to the 
nature of the biological and/or physical condition of the Property, the parties shall not be 
foreclosed from using any and all other relevant or material documents, surveys, reports and 
other information to assist in the resolution of that controversy. 

SECTION XII - EXTINGUI~"~~"~NT ~LI2EV:ELOPMENT RIGHTS. 

The Grantor hereby-acknowledges the -extinguishment of all development rights except as 
specifically reserved herein that are now, or hereafter may be, allocated, implied, reserved or 
inherent to the Property, and the Grantor agrees that all of Grantor's rights or interest in 
such development rights are terminated and extinguished, and may not be used on or transferred 
to any portion of the Property as it now or hereafter may be bounded or described, or to any 
other property adjacent or otherwise, nor used for the purpose of calculating permissible lot 
yield or density of the Property or any other property with regard to any land use or zoning 
which affects, or may affect, the Property. 

SECTION XIII
 
E~}N~HMENT OF E~SEMENT- COMPENSATION
 

The Grantor and the RMEF agree that the donation of this Easement gives rise to "a property 
right, immediately vested in the RMEF. The RHEF's property right in this Easement shall be 
based on the condition and improvements on the Property at the time that the Easement is 
established, and this condition shall be documented as referred to in Section XI above. for 
purposes of this Section, the property right shall be deemed to have a fair market value at 
least equal to the proportionate value that this Easement bears to the entire value of the 
Property as a whole at the time of its creation. That proportionate value of the RMEf's 
property rights shall remain constant. Should a change in conditions give rise to the 
extinguishment of this Easement, as provided in Treasury Regulation Section 1.170A-14(g) (6) (I), 

Jf a portion of the RMEF's rights under this Easement, the RHEF, on a subsequent sale, 
~,:_nange, conveyance, or involuntary conversion of the Property or a portion of the Property, 
shall be entitled to a portion of the proceeds at least equal to such proportionate value of 
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tp~s Easement as established at the time of its creation, unless under the laws of Colorado the 
~~:~ntor shall be entitled to the full proceeds from the sale, exchange, or conversion without 
r:e$'ard to the terms of this Easement - - All interpretations of the RMEF's property 'rights shall 
follow Treasury Regulation Section 1.170. 

Whenever all or part of the Property is taken in exercise of eminent domain, or under 
claim of rights of eminent domain, by public, corporate, or other authority so as to abrogate 
the -restrictions imposed by this Easement, the Grantor and the RMEF shall join in appropriate 
actions to recover the full value of the Property taken and all incidental or direct damages 
resulting from such taking. All expenses incurred by the Grantor or the RMEF in any such action 
shall first be reimbursed out of the recovered proceeds; the remainder of such proceeds shall be 
divided between the Grantor and the RHEf in proportion to their interest in the Property, as 
provided in the first paragraph of this Section. 

The Grantor agrees that this Easement will be recorded in the real property records of San 
Miguel County and reference hereto shall be made in any subsequent deed, or other legal 
instrument, by means of which they convey any interest in the Property (including any leasehold 
interest). The Grantor will notify the RMEf in writing of any conveyance of interest by sending 
written notice to the RHEf as provided in paragraph ~ of Section IV. The Grantor agrees to 
provide notice of this Easement to successor owners of interest, and to any potential 
purchasers or subsequent owners. In the event the Grantor elects to sell some or all of the 
Property, the Grantor agrees to provide notice of this Easement in any sale or solicitation 
materials or information. 

SECTION XIV - MISCELLANEOUS PROVISIONS 

G. Partial Invalidity. If any provision of this Easement, or the application of this 
Easement, or the application of this Easement to any person or circumstance is found to be 
invalid, the remainder of the provisions of this Easement, and the application of such 
provisions to persons or circumstances other than those to which it is found to be invalid, 
shall not be affected thereby. 

-H. Enforcement. The Grantor intends that enforcement of the terms and provisions of 
tn~s Easement shall be at the discretion of the RMEf; and that the RMEF's failure to exercise 
its rights under this Easement in the event of any breach of this Easement by the Grantor shall 
not be deemed or construed· to be a waiver of the RMEF's rights under this Easement in the event 
of any subsequent breach. 

I. "Grantor" and "RMEF". The terms "Grantor" and "RMEF", as-used in this Easement, and 
any pronouns used in place thereof, shall mean and include the above-named Grantor, and its 
heirs, personal representatives, executors, successors and assigns, 'and the RMEF and its . 
successors and assigns~ r~spectively. 

J. Titles. Section and paragraph titles and subtitles are for convenience only and 
shall not be deemed to have legal effect. 

K. Amendment. Nothing in this Easement shall be construed to preclude the Grantor from 
making a subsequent conveyance of rights in the Property to further protect its conservation 
values, provided, however, that any such subsequent conveyance shall not impair any conservation 
purpose sought to be advanced by this Easement. This Easement may only pe amended by the mutual 
agreement of the parties hereto during their ownership of the Property, or subsequently, their 
Successors or assigns, provided any such amendment shall not impair the conservation purposes of 
this Easement. 

L. Liberal Construction. This Easement shall be liberally construed in favor of 
maintaining the Conservation Values of the Property, and in accordance with CRS 38-30.5-101, et 
seq. 
If any provision of this Easement is held to be invalid or i'n:"violation of IRS regulations 
concerning conservation easements, then that section will be null and void and of no effect and 
such invalidity shall not have any affect on the remaining provisions of this easement. 

M. Successors. This Easement is binding upon, and will inure to the benefit of the 
Grantor's and the RMEF's successors in interest. All subsequent owners of the Property are 
, nd to all provisions of this Easement to the same extent as the Grantor. 

N Governing Law This Easement will be construed in accordance with Colorado Law 

11 



8: 573 P: 641 

O. Entire Agreement. This Easement sets forth the entire agreement of the parties It 
ntended to supersede all p~ior discussions or understandings. 

J. Compliance with Law. All uses and practices permitted by this Easement, including 
the Primary Uses, will not exceed or violate but will be in full compliance with all applicable 
state and federal laws. 

IN WITNESS WHEREOf, the	 Grantor and the RMEf execute this Easement 

GRANTOR:
 
BIL10RADO PROPERTIES a Colorado General Partnership
 

Bv: \~'\\\\~ f'tlv\:~~~A'--.sj 
~ ._~:. W-:··Ca~'sfens~'rrusteeo.

under Trust dated 2/7/80
 
General Partner
 

RMEF 

ROCKY 

By 
Robert 
?res.ident 

STATE OF COLORADO 
ss 

COUNTY OF 5AH"-IIGt.LEL.­

The foregoing instrument was acknowledged before me this. J g'1h .day of VeCUl"I~:c...I 
1996, fit 3" 50 p.m. by William W. Carstens, Trustee under Trust dated 2/7/80, General Partner 
of Billorado Properties, a Colorado General' Partnership. 

" . MY·COMMISSION F;XPIRES:
My comma s s i.on exp i r e s : December 17, ]997 

(I.~r~,i~_,~ . 
_~__~•.;i",".';~~:::: /1::::::C:--'fiiota,'ry Public 

STATE OF MONTANA 
55 

County of Missoula 

On this ~ day of ~~~ ,1996, Robert W. Munson, who is k~own to m7 to 
be the ~resident of Rocky M~k Foundation, Inc., and the p~son w~ose name ~s subs~r~bed 
to the r ns t rument; set forth above, personally appeared before me, ~(A(..(.':' InC' Id,(,u.d e< 'r'­
~__~~~~~' a Notary Public for the State of Montana, and acknowledged that he ex~ted the 
same on behalf of Rocky Mountain Elk Foundation, Inc. 

IN WITNESS WHEREOF, I hereunto set my hand an9 affix my ,notarial seal on the date above 
written. 

(SEAL	 Notary Public ~~~ the Sta~e of M~tana~ 
Residing at ljl.A./J-Q.-rnJ (L . Yf/UfJ1,V<.A.<.<:t;

1 
My commission expires __~/~LJ~-~/_'~~-~I_c~7 __ 

BILLORAD\CONSVHKR.ES6 
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EXHJBIT "A" 

Wilson Mesa Conservation Easement Property
 

A parcel ofland consisting of 1,994 acres mol located in Sections 18, 19,20,28,29,30,31,32
 
and 33, Township 43 North, Range 10 West, and Sections 4 and 5, Township 42 North, Range
 

10 West, of the New Mexico Principal Meridian designated as Lot 2, Amended Replat of Sound
 
of Music, according to the Map recorded February 6, 1992 in Plat Book 1 at Page 1239,
 

Except that portion conveyed in Deed recorded August 30, 1994 in Book 534 at Page 344,
 
County of San Miguel,
 

State of Colorado.
 

LegalRMEF .doc 
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